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TITLE OF PROCEEDINGS

First Plaintiff UNIVERSITY OF NEW ENGLAND

First Defandant THE ATTORNEY GENERAL OF THE STATE OF NEW SOUTH
WALES

Second Defendant ARMIDALE DUMARESQ COUNCIL

Number of defendants 3
Refer to Party Details at rear for full list of parties

DATE OF JUDGMENT/ORDER

Date made or given 8 April 2010

Date entered 10 April 2010

TERMS OF JUDGMENT/ORDER

By consent the Court orders that:

1 Pursuant to section 81 (1} of the Trustee Act 1925, an order that New England Regional Art
Museum Limited ("NERAM Limited"}, as trustee of the trust created by deed made on 14 July 1933
between Howard Hinton as settlor and His Majesty King George V and The Council of the City of
Armidale as trustees and known informally as the "Hinton Trust®, be conferred with power to amend
the Hinton Trust by execution of a deed in the form of the Deed of Variation that is annexure A to
these orders ("Deed of Variation").

2 Pursuant to section 81 (1) of the Trustee Act 1925, an order that NERAM Limited, as trustee of
the Hinton Trust, be conferred with power to further amend the Hinton Trust by executing such
deeds as are necessary containing such clauses as are necessary, and only such clauses, for the
Hinton Trust to obtain and maintain deductible gift recipient status with the Australian Taxation
Office, provided the Attorney General in and for the State of New South Wales consents to NERAM
Limited executing each deed and previded no amendments are made to clause 3.1 of schedule 2 of
the Deed of Variation.

By consent the Court orders that:

1 Pursuant to section 81 (1) of the Trustee Act 1925, an order that New England Regional Art
Museum Limited (“NERAM Limited"), as trustee of the trust created by deed made on 14 July 1933
between Howard Hinton as settlor and His Majesty King George V and The Council of the City of
Armidale as trustees and known informally as the "Hinton Trust", be conferred with power to amend
the Hinton Trust by execution of a deed in the form of the Deed of Variation that is annexure A to
these orders ("Deed of Variation").

2 Pursuant to section 81 (1) of the Trustee Act 1925, an order that NERAM Limited, as trustee of
the Hinton Trust, be conferred with power to further amend the Hinton Trust by executing such
deeds as are necessary containing such clauses as are necessary, and only such clauses, for the
Hinton Trust to obtain and maintain deductible gift recipient status with the Australian Taxation
Office, provided the Attorney General in and for the State of New South Wales consents to NERAM
Limited executing each deed and provided no amendments are made to clause 3.1 of schedule 2 of
the Deed of Variation.

By consent the Court orders that:
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1 Pursuant to section 81 (1) of the Trustee Act 1925, an order that New England Regional Art
Museum Limited ("NERAM Limited"), as trustee of the trust created by deed made on 14 July 1933
between Howard Hinton as seftlor and His Majesty King George V and The Council of the City of
Armidale as trustees and known informally as the "Hinton Trust", be conferred with power to amend
the Hinton Trust by execution of a deed in the form of the Deed of Variation that is annexure A to
these orders ("Deed of Variation™).

2 Pursuant to section 81 (1) of the Trustee Act 1925, an order that NERAM Limited, as trustee of
the Hinton Trust, be confarred with power to further amend the Hinton Trust by executing such
deeds as are necessary containing such clauses as are necessary, and anly such clauses, for the
Hinton Trust to obtain and maintain deductible gift recipient status with the Australian Taxation
Ofifice, provided the Attorney General in and for the State of New South Wales consents to NERAM
Limited executing each deed and provided no amendments are made to clause 3.1 of schedule 2 of
the Deed of Variation.
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First Cross Defendant THE ATTORNEY GENERAL OF THE STATE OF
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Cross Claimant(s)
First Cross Claimant THE ATTORNEY GENERAL OF THE STATE OF

NEW SOUTH WALES

Cross Defendant(s)
First Cross Defendant ARMIDALE DUMARESQ COUNCIL
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Second Cross Defendant NEW ENGLAND REGIONAL ARTS MUSEUM LTD
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Deed of Variation
HOWARD HINTON TRUST

New England Regional Art Museum Ltd as Trustee

LEGAL MINDS
157 Beardy Street
PO BOX 991
ARMIDALE NSW 2350
DX 8009 Armidaie

Tel: 1300 642 166
Fax: (02) 8772 6101

Ref: CKCS:CLM: 9000034



THIS DEED is made onthe 2/~ day of Joe ~ 2010,

BY:

NEW ENGLAND REGIONAL ART MUSEUM LIMITED {ACN 131 297
731} with registered office located at 157 Beardy Street Armidale in
the State of New South Wales, 2350.

RECITALS:

A

The trust variousiy known as the Howard Hinton Trust and the Hinton Trust
was formed by a Declaration of Trust mads, by deed, betweesn Mr Howard
Hinton, His Majesty King George V and the Council of the City of Armidale
dated 14 July 1833 (the Original Trust Deed).

A irus ¢opy of the Original Trust Deed is annexed and marked with the letter
I(Ali.

Pursuant to the Original Trust Deed, a number of pictures, paintings and other
works of art were declarad to have heen transferred by Howard Hinton to the

Crown, on trust, to be used as a collection at and In connection with the
Teachers Training College at Armidate.

Between 1933 and his death in 1948, Mr Hinton gave further works of art to
the Crown as trustee of the Hinton Trust to be held on the terms of the
Qriginal Trust Deed.

Mr Hinton also made a bequest of ‘pictures... drawings and... books’ to the
Crown as trustee of the Hinton Trust to be held on the terms of the Original
Trust Deed pursuant to his last Will and Testament dated 10 December 1948
and a Codicil dated 21 July 1947. Probate to this Will was granted on 5 May
1948,

The Original Trust Deed provided that:

(a) the property of the Hinton Trust be used as a collection at and in
connection with {the Teachers Training College] at Armidale for the
purposes thereof’, and,

(b) in the event of the cessation of the activities of the said Teachers Training
College, the collection be 'delivered to fthe Council of the City of Armidale]
as Trustees 1o be used by them ai Armidale as a collection for public
educational purposes’ until the said Teachers Training College was re—
established.

Followlng the abolition of the Teachers Training College at Armidale (and in
its place the establishment of the College of Advanced Education) in 1971,
the trusteeship of the Hinton Trust therefore passed to the Council of the City
of Armidale, which later became Armidale Dumaresg Council (the Councli).

On 24 September 1982, the Minister for Lands created and notifled the New
England Regional Art Mussum Trust (the Reserve Trust) as Reserve no
96366 appointing a board of trustees ic manage its affairs. The Reserve Trust
was created in relation to the land and buildings to be constructed upon it
owned by the Crown located on Kentucky Street, Armidale and to be known
as the New England Regional Art Museum (the Museum).

Construction of the first phase of the Museum was completed in 1983. The
Museum houses, among other collections, the collection known as the



Hinton Collection, being the property of the Hinton Trust, and the Chandler
Caventry collection.

From 13 September 1899 until its dissolution on 20 May 2005, meetings of
the Reserve Trust board were attended by councillors of the Council. On 14
June 2000, the Council entered into an agenhcy agreement with the beard of
the Reserve Trust.

On 20 May 2005, the appointment of the board of trustess to the Reserve
Trust was vacated by the Minister for Lands, who was the Minister
administering the Crown Lands Act 1989 (NSW). The Minister appeinted the
Council to manage the affairs of the Reserve Trust pursuant to section 95 of
the Crown Lands Act 1983 (NSW),

In May 2008, a not for profit company limited by guarantee known as New
England Regional Art Museum Limited (ACN 131 267 731) (NERAM Limited)
was incorporated for the control and management of the Museum and its
collections. NERAM Limited became cperational on 1 July 2008.

On 1 July 2008, NERAM Limited intervened in proceedings before the
Supreme Court of New South Wales In matter no. 4911 of 2007 and by way of
a Cross-Summons flled 26 August 2008 sought to be appointed as the trustee
of the Hinton Trust on 1 July 2008.

On 24 June 2009 Slattery J. made orders in resolution of NERAM Limited’s
application ("the orders”).

The orders effected the removal of the Council as trustee of the Hinton Trust
and the appointment, in the Council's place, of NERAM Limited as the trustee
of the Hinton Trust. Pursuant to the orders and section 71 of the Trustes Act
1925, the assets of the Hinton Trust now vest in NERAM Limited upon the
trusts of the Criginal Trust Deed.

The orders also note that the parties would make an application for arders
under section 81 of the Trustee Act 1825 to faciiitate the better administration
of the Hinten Trust.

Written reasons for the decision to appoint NERAM Limited as trustee of the
Hinlon Trust and respective orders delivered by Slattery J. on 24 June 2008
are annexed and marked with the letter “B".

In accordance with the notation to the orders, NERAM Limited as trustee of
the Hinton Trust now wishes to amend the Original Trust Deed in order for the
Hinton Trust to satlsfy the relevant criteria for endorsement as a Deductible
Gift Recipient and Tax Concession Charity in accordance with the Income
Tax Assessment Act 1997. NERAM Limited also wishes to amend the
Original Trust Deed in order to facilitate temporary removal from Armidale of
anworks contained in the Hinton Trust from time to time; to update the
inventory of the Hinton Trust; and to facililate the batter administrafion of the
Hinton Trust.

NERAM Limited aiso wishes to amend the Original Trust Deed to provide for
the creation of a Trust Fund to support and promote knowledge and
awareness of the Hinton Collection.

The immediate historical context of this deed is the resolution of New South
Wales Supreme Court proceedings no 5553 of 2006 (Armidale Dumaresq
Council v Attorney General for New South Wales & Anor) and 4911 of 2007



(University of New England v Attorney General for New South Wales & Ors)
which concerned the administration of the Hinton Trust.

u. The Hinton Trust is a trust for charitable purposes.



NOW THIS DEED WITNESSES AS FOLLOWS:

1. AMENDMENT TO TRUST DEED
The Criginal Trust Deed is amended as follows:

1.1

1.2

1.3

The schedule to the Original Trust Deed is replaced with the schedule
of the artworks and items in the annexed Schedule 1.

For the purpose of facilitating the better administration of the Hinton
Trust, the terms of the Qriginal Trust Deed are replaced with the terms
set out in the annexed Schedule 2.

Schedule 2 now reprasents the complete text of the Hinton Trust and
contains all the terms of the Hinton Trust.

2, NO RESETTLEMENT OF TRUST

241

Nothing in this deed is Intended to effect, or shall be construed as
effecting, a resettlement of the Trust.

3. TRUSTEE DECLARATIONS

31

The Trustee hereby declares that the amendments to the provisions of
the Original Trust Deed effected by this deed are made in goed faith
following consultation with the Attorney General of the State of New
South Wales and in accordance with orders made by the Supreme
Court of New South Wales on 8 April 2010 in proceedings no 4911 of
2007.

4 AMENDMENT

41

This deed, including its schedules and annexures, may only be
amended pursuant to an order of the Supreme Court of New South
Wales, and the Trustee must give notice to the Attorney General in and
for the State of New South Wales of any proposal to so amend this
deed in advance of any application to the said Court.

5 GOVERNING LAW

5.1

This deed, including its schedules and annexures, is governed by the
laws of the State of New South Wales.

EXECUTED as a deed

EXECUTED by NEW ENGLAND
REGIONAL ART MUSEUM LIMITED

as trustee for

HOWARD HINTON TRUST

Meg Larkin

)
)
)
)

Christopher K.C. Serow
Director (Chair) Director / Secretary
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NEW SCUTH WALES SIUPREME COURT

CITATION;
University of New England v Aftorney General of New South Wales & Ors [2008]
NSWSC 1020

JURISDICTION:
Equity

FILE NUMBER(S):
4911/07

HEARING DATE(S):
23-24 June 2009

JUDGMENT DATE:
24 June 2009

EX TEMPORE DATE:
24 June 2009

PARTIES:

Plaintiff. University of New England

First Defendant: Attorney General New South Wales

Second Defendant. Armidale Dumaresq Council

Third Defendant/Cross-Claimant: New England Regional Arts Museum Ltd

JUDGMENT QF;
Slattery J

LOWER CQURT JURISDICTION:
Not Applicable

LOWER COURT FILE NUMBER(S):
Not Applicable

LOWER COURT JUDICIAL OFFICER:
Not Applicable

COUNSEL:
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First Defendant: Dr C Mantziaris
Second Defendant: Ms G Mahony
Third Defendant: Mr D H Mitchell

SOLICITORS:
Plaintiff: APJ Law



First Defendant: Crown Solicitor's Office
Second Defendant: Henry Davis York
Third Defendant/Cross-Claimant: Rice More & Gibson Solicitors

CATCHWORDS:

EQUITY

trusts and trustees

trustees

their appointment

assessment of fitness of new trustee

trust relating to the operation of a regional art gallery.

LEGISLATION CITED:

Crown Lands Act 1983

Crown Lands Consolidation Act 1213
Income Tax Assessment Act 1997

CATEGORY:
Principal judgment

CASES CITED:

TEXTS CITED;

DECISION:

ORDERS:

1. Armidale Dumaresq Council be removed as trustee of the trust created by deed
made on 14 July 1933 between Howard Hinton as settior and His Majesty King
George V and The Council of the City of Armidale as trustees and known informally
as the “Hinton Trust".

2. New England Regional Art Museum Limited (ACN 131 297 731) of care of Rice
More & Gibson, Liguori Chambers, The Mall, 149 Beardy Street, Armidale in the
state of New South Wales, be appointed as trustee of the Hintan Trust in place of the
said Armidale Dumaresq Council,

3. Under section 71 of the Trustee Act 1925, the assets of the Hinton Trust vest in
New England Regional Art Museum Limited (ACN 131 287 731) upon the trusts of
the said deed.

4. Each paity bear its own costs of this cross-summons

5. Stand the matter over to the Registrar's list on 27 July 2009 for directions.

JUDGMENT:

- 10 -
IN THE SUPREME COURT
OF NEW SOUTH WALES



EQUITY DIVISION
DYTY LIST

SLATTERY J

WEDNESDAY 24 JUNE 2009

4911407

UNIVERSITY OF NEW ENGLAND v ATTORNEY GENERAL NEW SOUTH
WALES; ARMUIDALE DUMARESQ COUNCIL & NEW ENGLAND REGIONAL
ARTS MUSEUM LTD

JUDGMENT

HIS HONOUR: In this matter [ am asked to make the orders recorded in short minutes of order which
were initialled by me yesterday and placed with the papers. | made those orders at 10 o'clock this
morning, Those orders removed the Armidale Dumaresq Council (“the Council”) as trustee of the
Hinton Trust and appointed the New England Regional Art Musenm Limited ("NERAM Limited") as
trustee of the Hinton Trust in place of the Council and vested the assets of the Hinton Trust in the
NERAM Limited. Ihave noted in the shart minutes of order that each party will bear its own costs of
the cross summons. The full orders made are set out at the end of this judgment. 1 indicated fhis
morning that due to the press of business in the duty list it was not possible for the court fo give reasons
at the time of making these orders but. The court list has now cleared there is an opportunity for me to
do that.

It is useful for reasons to be given by the Court in a matter such as this in addition to making the orders.
The court’s reasons for appointing NERAM Limited as trustes may be of assistance in relation to the
future administration of the (rust. It is also desirable that I briefly record my reasons for the orders
requested because there have been questions about the quality of the previous administration of the
tust, abowt which it is not necessary for me to make any findings.

Pursuant te its First Crass Claim Cross Summeons, NERAM Limited applies 1o be appointed as trustee
of the Hinton Tiust, which was created by deed made on 14 Tuly 2003 between Howard Hinton, His
Majesty King George V and the Council of the City of Armidale (“the Council™). The Council is now
called the “Armidale Dumaresq Council.”

I have read the principal affidavit of Margaret June Lackin sworn 2 June 2009, Ms Larkin's affidavit
provides extensive backgiound to the application. Ms Larkin's experience is in arts developrent and
management. She is the Chair of Regional Arts New South Wales and a director of Repgional Arts
Australia. She is also & member of the Visions of Australia Commirtiee, 2 Federal body that provides

funding for national tours of major art exhibitions.

NERAM Limited is a not-for-profit company limited by guarantee which was incorporated on 22 May
2008 as an initiative of the Council. It commenced operations on 1 July 2008. It has been operating



for a single financial year. Because of its short operating life some examination of its operations, its
financial arrangements and its management structure is necassary before it is appointed as trustee of the

Hinton Trust,

The aims of NERAM Limited are recorded in its constitution and include the objects of making the
New England Regional Arts Museum the premier regioral Ait Muserm in Australia and ensuring that
the museum is a thriving artistic faci] ity which will enrich the culture and artistic experience of visitors
and the community in New England through education, artistic activities and the preservation and
promotion of its collections and achieving optimal use of the museum in support of its sims. The
principal objects of NERAM Limited includs caring for, controlling, maintaining, improving,
managing and operating the museum and jis collections and caring for, undertaking research about and
developing the collections of the musenm and other collections in its care and control and servicing and

maintzining the buildings, gardens and the site of the Mmuseurs,

The Constitution of NERAM Limited has been amended since its original incorporation to facilitate it
obtaining deduetible gift recipient ("DGR™) status with the Australian Taxation Office, NERAM
Limited was granted DGR status by the Australian Taxation Office effective from 1 Jjuly 2008,
NERAM Limited's DGR status is an important consideration weighing in favour of its suitahility for
appointment &5 & trustee of the Hinton Trust. In order to obtain DGR status NERAM Limited has had
to meet the requirements set down by the Australian Taxation Office contained in the /reome Tax
Assessment Act 1997 and taxation rulings, 27 of 1995 and 10 0f 2000, These rulings stipulate that the
majority of its board is to be comprised of responsible persons with the qualities defined by those

rulings,

Having achieved DGR status, NERAM Limited is more likely to be able effectively to engage in fund-
raising activities and to receive pifts from other deductible gift recipient registered entities without
cither entity incurring a tax liability. It is likely that its DGR status will improve its financial flexibility
and its capacity to continue te attract the right level of expertise and management within the not-for.

profit sector.

The current board of NERAM Limited, apart from Ms Larkin hersell are: Christopher Kimberly,
Charles Serow, who is alsa the company secretary, Herman Emst Beyersdorf, Angus Charles Nivison,
Andrew John Murray, who s also the deputy chairman, Anthony Peter Dangar, Kathleen June Dangar,
Gwenda Eunice Shannon OAM and Murtay Guest. Having reviewed the biographies of each of the
above directors I am satisfied that the range and depth of their combined experience and relevant
experttise js appropriate to direct the affairs of NERAM Limited in the administration of the Hinton
Trust, if it is appointed as the trustee. Although originally selected by the council, the beard of
NERAM Limited operates independently of the Council as Ms Larkin's affidavit deposes. No member
of the board is required to follew the directions of the Council in his or her capacity as 2 member or

director.
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NERAM Limited’s primary activity is to operate the museum and to rmanage its collections. The court
has not heen informed of any particular difficulty in executing that task since 1 July 2008, NERAM
Limited holds a lease of the museum premises other than a cafe and a kitchen area Fom the Annidale
Community Cultural Reserve Trust, known es the New En gland Regional Art Museum Reserve Trust,

which for the purposes of this judgment will simply be referred to as the Reserve Trust,

On the correspondence befare me I am satisfied that a 20 year lease over the museun premises has
been granted to NERAM Limited and that as a result there will be stability and continuity in the

operations of the museurn over the medium to long term,

The museum was built in 1983 for the pupose of housing the Hinton Collection, which is comprised of
the artworks of the Hinton Trust. 1t is located in Kentucky Street Armidale. The land and buildings are
maintained by Lhe Reserve Trust. The Reserve Trust is a reserve trust constituted under the Crown
Lands Act 1989, The land was reserved from sale for the public purposs of a museum by declaration of
the Minister for Lands under s 28 of the Crowsn Lands Consolidation Ael 1913 on 24 September 1982,

The museum houses the following collections:

{2} The Hinton Collection which is a collection of approximately 1375 art works the subject of the

Hinton Trust, which is the museum’s premium collection,

(b) The Chandler Coventry Collection which is a collection of approximately 149 artworks focusing on
the 19608/1%70s period of Australian art. This collection was donated to the museun to support its
establishment by Mr Chandler Coventry in about June 1979,

NERAM Limited has separately finalised another trust with solicitors for the Attorney General and the
Couneil in relation to the Chandler Coventry Collection. That trust is known as the Chandler Coventry
Collection Trust. NERAM Limited is also trastee of that trust and will be responsible, at its own
expense and from any funds received by the Chandler Coventry Collection Trust, for the care of the
Chandler Coventry Collection. NERAM Limited would have this responsibility as well as
responsibility for the Hinton Collection.

Nothing in the materials before me suggests that NERAM Limiled’s planned administration of the
Chandler Coventry Collection will create any financial or managerial difficulty for its combined
operation and administration of the Hinton Collection, There appear to be advantages for NERAM
Limited in being able to administer both trusts at the one site at the musenm as is proposed. The
museurn also houses the Armidale City Coilection, a collection of approximately 300 artworks with no
direct focus. Finally, NERAM Limited also curates a collection called the NERAM Collection
covering approximalely 2700 individual artworks, primarily in the modem and contemporary areas,
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NERAM Limited currently employs the following staff at the museum:

(a) an interim musewn director, Caroline Downer, with a fixed term contract expiring on 30 June 2010,

(b) & full time administ-ation manager who runs the office and shop;

(c) a part time curator and regisirar of collections, as required; and

(d) 2 film assistant who runs the print shop.

The museum is supporied by a significant number of volunteers who assist in jts day-to-day operations

and the installation of extribitions and other matters.

Ms Larkin deposes in her affidavit, that the employment of the museum director on an interim or
permanent basis is an important step for the museum, Ms Downer's employment now means that the
museurn has professional management to develop its operation and its collections. The museum
director has the role of planning the progress of the museum and providing professional skill and
expertise in selation to caring for the collections. The appointment of a museum divector is of
considerable importance in my satisfaction as to the fitness of NERAM Limited to be appointed as the
wustee of the Hinfon Trust. This is especially so given that thers have been some problems in relation
to the past administration of this trust. Not only does there need (o be an appropriately qualified
NERAM Limited board to direct the administration of the trust. Bul 2 well qualified museum director
will need to be in a position to certy out the policies of the board and initiate appropriate measures for
the care and promotion of Lhe collection in accordance with the objects of the trust. This position is

different from that which has obtained since 2005 when the trust, encounlered operating difficulties.

NERAM Limited is primarily funded by the Council in accordance with funding arrangement agreed in
writing on 15 April 2009. 1t is also funded through commercial activities, museum membership fees,
donations and fund-raising and from interest received from the NERAM Foundation. The details of
these {inancia! arrangements are explained in Ms Larkin's affidavit.

NERAM Limited has entered into a twenty year funding agreement with the Council, the operation of
which is subject to NERAM Limited being appointed trustee of the Hintan Trust. That agreement
provides NERAM Limited with $265,000 per annum indexed annually to local government rates for a
period of twenty years. The first instalment of payments under this arrangement was recejved on |
July 2008. The agreement also provides that anmual fiunding will be received by way of a lump sum
allowing NERAM Limited (o invest some of the funds and to receive interest until (hose funds are
required. As part of these funding amrangements NERAM Limited has agreed (o lake responsibility for
repaying a debt of approximately $420,000 owed by the Reserve Trust to the Council, The debt will be
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repaid over 4 period of 10 years. The stability of those financial arrangsments with NERAM Limited
is another important factor in satisfying the court of the approprialensss of its appointment as a trustee
of this trust,

To increase the income fiom the mussum NERAM Limited has established a board subcommittee to
consider how best to promote spansorship and fund-raising for e museum. Most members of the
subcommittee have fend-raising experience. Other arangements have been put in place to assist

NERAM Limited’s fund-raising activities for the benefil of (he trust.

I have reviewed the balance sheets of NERAM Limited. The net asset position of NERAM Limited
could not be described as genercus. It needs 1o be assessed in Jight of the secure funding arrangements
that have been put in place. It is clearly sufficient for its current purposes. As at 30 April 2009 NERAM
Limited's main asset was cash at the bank of approximately $84,000. NERAM Limited has other
movable assets. Its only liability is staff wages and entitlements for the Icase of the premises, insurance
and utility costs. Mr Larkin says the maintenance of the Hinton collection is of central importance to
NERAM Limited. The Hinton Collection is a cultural resource of national significance. The coliection
is insured for in about $36,000,000. 1 am satisfied thal the financial and mapagement arrangements

that are in place and are proposed to be put in place by the new kustee are satisfactory.

Certain amrangements have been proposcd by Ms Larkin for NERAM Limited to reduce the risk of a
recurrence of the problems which have plagued the museum in prior years and to ensure that NERAM
Limited appropriately discharges its duties as the trustee of the Hinton Trust. Thess various proposals
are set out in paragraphs (a) to {d) of paragraph 58 of Ms Larkin's affidavit. I reproduce them here in
the judgment:

(2) create a separate bank account for the Hintan Tiust funds that will be received from the
Council pursuant to the Deed of Sertlement exscuted on 15 May 2009 in relation to NSW
Supreme Court proceedings No. 5553 or 2006, The trust account will be with a different
financia] institution to that with which NERAM Limited's other accounts are held, currently
NECU;

(b) prepare a separate set of annual audited financial statements for the Hinton Trust

(c) establish a specific advisory body, comprised of appropriate persons with appropriate
visual arts expertise o specifically focus upon and consider Hinton Tiust and collection
issues. That committee would then make recommendations to the NERAM Limited Board in
its capacity as Trustee,

(4} develop a comservation plan seiting cut the Hinten Collsction’s needs and proposed
remedizl actions based on the report and recommendations prepared by David Steer in January
2005 to ensure that all the artworks within it are appropriately and properly cared for.
NERAM Limited will alsc prepare an annual report tracking the progress of the Conservation
Plan,
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These proposals and the policy ideas for the future edministration of the trust to evoid the recurrence of
the problems of the past are also important factars in the court's determinstion of the suitability of
NERAM Limited to be appointed trustes of this trust,

Ms Larkin says that should NERAM Limited become trustee of the trust that the collection will remain
at the museum and building which was purpose-built in 1982 to house it.

I note the resignation of the Council as the rustee of the trust which is recorded in Exhibit D. I note
\he consent of NERAM Limited to act as trustee recorded in Exhibit A. T have read the affidavits of
fitness of the deponents: Robert Stanley Geddes, Sotirios Paul Akon and Richard George Torbay. The
evidence of these persons about the fitness of NERAM Limited is also an important factor weighing in
the appointment of WNERAM Limited as trustee of this tust,

Finally, I note from Exhibit C that there are issues about a part of the Hinton Collsction cailed the
“Armidale Teachers College Collection”, These are not issuts currently before the court, but they do
bear upon the identity of some of the artworks the subject of the trust. It is clear from that
correspondence that those issues are being attended to and that they are not matters which call in
question the overall fimess of NERAM Limited for appoiniment as trustec.

These are my reasons for making the orders which were made at 10 a.m. this moming. The orders

made are as follows:

The Court QRDERS THAT:

1. Armidale Dumaresq Couneil be removed as trustee of the trust created by deed made
on 14 July 1933 between Howard Hinton as settlor and His Majesty King Geerge V
and The Council of the City of Armidale as rustees and known informally as the
“Hinton Trust".

2. New England Regional Art Museum Limited (ACN 131 287 731) of care of Rice
More & Gibson, Liguori Chambers, The Mall, 149 Beardy Street, Armidale in the
state of New South Wales, be appointed as trustee of the Hinton Trust in place of the
said Armidale Dumaresq Council.

3, Under section 71 of the Trustes Act [925, the assets of the Hinton Trust vest in New
England Regional Art Museum Limited (ACN 131 297 73() upon the trusts of the
said deed.

4, Each party bear its own costs of this cross-sumnons
5. Stand the matter over to the Registrar's list on 27 July 2009 for directions.
The Court NOTES THAT:

I.  The Attorney General of the State of New South Wales and New England Regiona)
Art Museum Limited have agreed to nsgotiate in good faith with a view to bringing



an application for orders under section 81 of the Trustee Act 1925 to facilitate the
betier administration of the Minton Trust.

ook ok ok ek R

LAST UPDATED:
28 September 2008
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1 Definitions and interpretation

1.1

Definitions
In this Schedule:
Advisory Committee imeans a committee established under clause 10.

Associate has the meaning outlined in section 78A of the Income Tax Assessment
Acr 1936 as if the reference to the “donor” in that section were a reference to the
person who under this Deed of Variation is referred to in relation to the Associate.

Collection means the arfworks and items contained in Schedule [ to this Deed of
Variation and variously known as the Howard Hinton Collection and the Hinton
Collection.

Commissioner means the Commissioner of Taxation, a Second Comimissioner of
Taxation or a Deputy Commissioner of Taxation for the purposes of the ITAA 97.

Deed of Variation means the deed entitled Deed of Variation Howard Hinton
Trust dated finsert datef, including its schedules and annexures.

Donor means the donor of a gift to the Trust.
Eligible Charity means a fund, authority or institution:
a) which is charitable at law; and

b) gifts to which are deductible under item 1 of the table in section 30-15
of ITAA 97;

Financial Year means each period of 12 months ending on 30 June in each year,
or any other period that the Trustee decides.

Founder means Howard Hinton, being the settlor under the Original Trust Deed;
ITAA 97 means the Income Tax Assessment Act 1997 (Cth).

Major Donor means, at a particular time, a Donor who has made gifts totalling
more than $25,000 to the Trust since 23 November 2009,

Original Trust Deed means the deed of Declaration of Trust made 14 July 1933
which is Annexure "A" to the Deed of Variation.

Private Ancillary Fund Guidelines means the Private Ancillary Fund
Guidelines, as in force from time to time, made under section 426-110 in
Schedule 1 to the TAA 53.

Relevant Law means:
(a)  the Private Ancillary Fund Guidelines;

(b) an Act of which the Commissioner has the general administration
(including a part of an act to the extent to which the Commissioner has the
general administration of the part);

(c)  regulations under such an Act (including such a part of an Act); and,

(d)  any other statute, regulation or law applicable to Private Ancillary Funds
(being a trust of which each trustee of the trust is a constitutional




corporation; and each trustee has agreed, in the approved form given to the
Commissioner, to comply with the rules in the Private Ancillary Fund
Guidelines, as in force from time to time; and none of the trustees has
revoked that agreement in the approved form given to the Commissioner),

Responsible Person means an individual who:

(a)
(b}

()
(D

(e)
(®

performs a significant public function;

is a member of a professional body having a code of ethics or rules of
conduct;

is ofticially charged with spiritual functions by a religious institution;

is a director of a company whose shares are listed on the Australian
Securities Exchange;

has received formal recognition from government for services to the
community; or

is approved as a Responsible Person by the Commissioner;

and who 1 not;

{lI)  the Founder or a Major Donor;
{2)  an employee of the Founder, Trustee or a Major Donor;

(3) an Associate of the Founder, the Trustee or a Major Donor or of the
directors or members of the board or other controlling committee of
the Trustee other than:

(A)  ina professional capacity;

(B)  as a member of the board or other controlling committee of
the Trustee; or

{(C)  as a member of the Trustee.

TAA 53 means the Taxation Administration Act 1953,

Teachers Training College means the Teachers Training College at Armidale
referred to in the Original Trust Deed.

Temporary Removal means:

(a)

(b)

in the case of an exhibition, removal for a period of not more than two
years, and normally for a period of between six to twelve weeks;

in the case of maintenance, removal for such period as is necessary for the
maintenance to be carried out.

Trust means the trust created by the Original Trust Deed and variously known as
the Howard Hinton Trust and the Hinton Trust;

Trust Fund means the fund established under clause 5 of this Schedule 2,
including;:

a) all money, investments and assets paid or transferred to and accepted
by the Trustee as additions to the Trust Fund;




1.2

1.3

b} all income of the Trust, including income derived from any
exhibition, reproduction or use of the Collection (or any part of it);

¢) all accretions to the Trust Fund;
d} ali accumulations of income to the Trust Fund,

¢) the money, investments and property from time to time representing
the above or into which they are converted,

but does not include the Collection.
Trust Property means (a) the Collection; and (b) the Trust Fund.
Trustee means the trustee for the time being of the Trust.

Interpretation
(@)  Inthis Schedule 2 unless the context requires otherwise:
(i) areference to a donation includes a gift;

(i} the singular (including defined terms) includes the plural and the
plural includes the singular, and words of any gender include all
genders;

(iii) a reference to this Deed of Variation means this Deed of Variation as
originally executed and as from time to time lawfully amended; and

(iv) a reference to any legislation or legislative instrument or a provision
of any legisiation or legislative instrument mcludes any amendment
to that legislation or legisiative instrument or provision, any
consolidation or replacement of that legislation or legislative
instrument or provision and any subordinate legislation made under
that legislation or legislative instrument.

(b)  In the interpretation of this Schedule 2, reference may be made to the
Recitals to the Deed of Variation.

Headings

Headings are used for convenience only and do not affect the interpretation of this
Schedule 2.

Declaration of trust

The Trustee must hold the Trust Property for the purposes stated in clause 3, and
in accordance with the provisions recorded in this Schedule 2.

Purposes

341

Principal Purpose of the Trust

(a) For so long as and at such times as the King or Queen, or the Governor
General on his or her Majesty’s behalf, does not carry on the Teachers
Training College at Armidale, the Trustee must use the Collection at
Armidale as a collection for public educational purposes.




3.2

3.3

34

3.5

(b)  Should the said Teachers Training College again be carried on by the King
ot Queen, or the Governor General on his or her Majesty’s behalf, at
Armidale, and at such times as the said Teachers Training College is so
catried on, the Trustee must use the Collection as a collection at and in
connection with the said Teachers Training College at Armidale.

{c) Notwithstanding clauses 3.1(a) and (b), the Trustee may permit the
Temporary Removal of items from the Collection from their place of
holding and exhibition for the purpose of exhibitions held or maintenance
carried out elsewhere.

Application of income and capital of the Trust Fund

{a) The Trustee may apply the income of the Trust Fund derived in each
Financial Year and, if and so far as it thinks fit, all or any part of the
capital of the Trust Fund, for the purpose of caring for, valuing, insuring,
preserving, conserving, maintaining, restoring, presenting, exhibiting,
improving and expanding the Collection.

()  The Trustee may also apply the income of Trust Fund derived in each
Financial Year and, if and so far as it thinks fit, all or any part of the
capital of the Trust Fund, for the purpose of promoting and enriching
awareness of the Collection, including to education, research, events and
other matters incidental to and associated with the Coilection and to raise
further funds for such purposes.

(¢)  The Trust Fund must not be applied for any cther purpose.

Factors Trustee may consider in applying the Trust Fund
In exercising its discretions under clause 3.2, the Trustee may have regard to:

(@  any recommendations of an Advisory Committee to the Trustee appointed
under clause 10; and

(b)  any policies formulated under clause 3.4.

Policies and rules for applying the Trust Fund

For the purpose of paying or applying the income or capital of the Trust F'und, the
Trustee may;

(a) formulate policies;
(b}  make rules in connection with a policy; and

(¢)  revoke or amend a policy or rule and formulate others.

Trustee may accumulate

The Trustee may, in any Financial Year accumulate so much of the income of the
Trust:

(a)  as is necessary to maintain the capital of the Trust Fund at a level
calculated by adjusting the capital at the beginning of that Financial Year
to reflect the movement in the All Groups Consumer Price Index during
the Financial Year immediately before that Financial Year; or




{b) as is from time to time approved by the Commissionar.

4 Prohibition on Uncommercial Transactions

4.1

4.2

4.3

Trustee not to enter into uncommercial transactions

The Trustee must not enter into a transaction with:

{a)  the Trustee;

{b)  amember, director, employee, agent or officer of the Trustee;

{¢)  aDonor;

{d) the Founder; or

(e)  an Associate of any of these entities,

unless any one or more of the following paragraphs apply to the transaction:
i) the transaction is a payment authorised under clanse 12;

(i)  the transaction is a payment approved by the Commissioner;

(iii)  the transaction is a commercial transaction.

Transaction that is commercial

A transaction is a commercial transaction for the purpose of clause 4.1 if the
Trustee, in furtherance of the purposes of the Trust, would still have entered into
the transaction if the other party was not:

{a)  the Trustee;

{b)  amember, director, employee, agent or officer of the Trustee;
{¢)  aDonor;

(d) the Founder;

{e)  an Associate of any of these entities.

Meaning of transaction

For the purpose of clauses 4.1 and 4.2, a reference to a transaction includes a
reference to paying or applying any part of the Trust Fund (directly or indirectly)
to or for any of the persons referred to in paragraphs (a) to () of those clauses.

5 Establishment and operation of Trust Fund

5.1

Establishment and Maintaining Trust Fund
The Trustee must:
(a)  establish and maintain a fund (Trust Fund):




(b)

(1}  to which gifts of money or property for that purpose are to be
made;

(2)  to which all income of the Trust is to be credited;

(3)  to which the $500,000.00 the Armidale Dumaresq Council agreed
to pay to the Trustee as trustee of the Trust pursuant to the Deed of
Settlement dated 15 May 2009 in settlement of Supreme Court of
NSW proceedings no. 5553 of 2006 is to be paid,

(4)  to which any money received by the Trust because of the receipts
referred to in (1), (2) or (3) is to be credited; and

invite the public to contribute to the Trust Fund.

5.2 Winding up

The Trust may only be dissolved and its assets be disposed of on such a
dissolution by order of the Supreme Court of New Scuth Wales.

53 Bank account

The Trustee must maintain a separate bank account for the Trust Fund.

6 Qualifications of Trustee

(a)

®

(c)

(d

The Trustee must be a corporation to which paragraph 51(xx) of the
Constitution applies or a bady corporate that is incorporated in a Territory,
whose board of directors or equivalent controlling body is comprised of a
majority of Responsible Persons.

Each Respensible Person must be an active director of the Trustee if the
Trustee 1s 2 company, or if the Trustee is another type of corporation, each
Responsible Person must be an active member of the board or equivalent
controlling body of that corporation.

Lf the requirements in clauses 6(a) and 6(b) are at any time not met the
Trustee must not exercise any discretion or power until the requirement is
met or except:

(1) for the purpose of exercising a statutory power Lo appoint a new or
additional Trustee;

(2) to protect the Trust Fund; or
(3) inthe case of urgency.

If the requirement in clauses 6(a) and 6(b) are at any time not met and if
the Trustee does not have or is unable to exercise a statutory power of
appointing a new or additional trustee as outlined in clause 6(c)(1), the
Trustee may by writing appoint a new or additional Trustee.




7 Trustee's powers and limitations

7.1

7.2

Investment

The Trustee must invest that part of the Trust Fund comprised of money only in a
way in which trustees are permitted to invest under the laws of Australia or of any
state or territory of Australia.

Other powers

The Trustee may:

(a)
(b)

(¢}
()

(e)
()

(g)

(h)

(i)

)

in respect of the Trust Fund only, change an investment for any others or
vary the terms and conditions on which an investment is held;

sell or otherwise dispose of the whole or any part of the investments or
property of the Trust Fund;

borrow or raise mouey;

take and act on the opinion of a legal practitioner practising in Australia in
relation to the interpretation or effect of this Deed of Variation or any of
the trusts or powers of this Deed of Variation without responsibility for
any loss or error resulting from doing so, but this provision does not stop
the Trustee from applying to a court of competent jurisdiction;

take any action for the adequate protection or insurance of any part of the
Trust Fund or the Collection;

purchase, draw, make, accept, endorse, discount, execute and issue
promissory notes, bills of exchange, and other negotiable or transferable
instruments of any kind;

subject to the trusts of this Deed of Variation, generally:
(1)  perform any administrative act; and

(2) pay or deduct all costs, charges, commissions, stamp duties,
imposts, outgoings and expenses of or incidental to the Trust Fund
or its management (whether or not the Trustee is under any legal
obligation to make the payment) or in connection with the
preparation, execution and stamping of this Deed of Variation, as
though the Trustee were the absolute owner of the Trust Fund and
the income of the Trust Fund;

employ and pay or provide any benefit for any employee without being
responsible for the default of the employes or for any loss occasioned by
the employment;

engage and pay any agent, contractor or professional person without being
responsible for the default of the agent, contractor or employee or for any
loss occagioned by the engagement;

accept as part of the Trust Fund any gifts (by will or otherwise), donations,
settlements or other dispositions in money, moneys worth or property {o or
in favour of the Trust Fund and either retain them in their criginal form
without selling or converting them into money, or invest, apply or deal




7.3

7.4

with them in any way that the Trustee may invest, apply or deal with the
Trust Fund under this Deed of Variation;

(k)  accept as part of the Collection any gifts (by will or otherwise), donations,
settlements or other dispositions of property, other than gifts, donations,
seltlements or other dispositions of money, to or in favour of the
Collection;

4] decline or otherwise refuse to accept as part of the Trust Fund or
Collection any gift (by will or otherwise), donation, settlement or other
disposition in money, moneys worth or propetty;

(m) manage any real property it holds with all the powers of an absolute owner
including, but not limited to, power to allow any Eligible Charity to
occupy the property on the terms and conditions the Trustee thinks fit;

(n)  do sl other things incidental to the exercise of the Trustee’s powers under
this Deed of Variation.

Powers are supplementary

The powers and discretions in clause 7.2 are to be treated as supplementary or
additional to the powers vested in trustees of a charitable trust by law.

Trustee not to sell etc the Collection

The Trustee must not sell, provide as security (directly or indirectly) or otherwise
dispose of the Collection or any part of it except pursuant to an order of the
Supreme Court of New South Wales, and the Trustee must give notice to the
Altlorney General in and for the State of New South Wales in advance of any
application to the said Court for such an order.

Liability for breaches of trust

8.1

Indemnity

Subject to clause 8.2, the Trustee and any officer, agent or employee of the
Trustee, where purporting to act in the ¢xercise of the trusts of this Deed of
Variation or exercise powers or discretions under this Deed of Variation is:

(a) not liable for any loss or liability; and

(b)  entitled to be indemnified from the Trust Fund in respect of any loss,
liability, costs and expenses relating to,

(1)  entering into this Deed of Variation or any deed amending this
Deed of Variation;

(2)  establishing, operating, administering, amending, terminating and
winding up the Trust; or

(3)  all matters incidental to the Trust; and,

all liability incurred (including liability for income tax and any other taxes and all
fines and penalties payable in relation to those taxes) and acts and things done in
connection with or resulting from the matters referred to in clause 8.1(b)




8.2

including, but not limited to, the Trustee performing its duties and exercising its
powers and discretions under this Deed of Variation.

Limitations

Notwithstanding clause 8.1, the Trustee and an officer, agent or employee of the
Trustee is prohibited from being indemnified from the Trust Fund if the loss,
liability, cost or expense is attributable to:

()  the dishonesty of that Trustee, officer, agent or employee of the Trustee;

(b)  gross negligence or recklessness of that Trustee, officer, agent or employee
of the Trustee;

{¢)  a deliberate act or omission known by that Trustee, officer, agent or
employee of the Trustee to be a breach of trust;

(d)  penalties under section 426-120 in Schedule 1 to the TAA 53,

(¢)  any breach of duty of care that applies under section 14A of the Trusiee
Act 1925 (NSW).

Accounting and returns

9.1

9.2

8.3

9.4

Trustee to Keep accounts

The Trustee must keep or cause to be kept proper accounts in respect of all
receipts and payments on account of the Trust Fund and of all dealings connected
with the Trust Fund.

Financial staternents

As soon as practicable after the end of each Financial Year the Trusiee must
prepare or cause to be prepared a financial statement showing the financial
position of the Trust Fund at the end of that Financial Year.

Audit

The financial statement must be audited by a person registered, or taken to be
registered as an auditor under Part 9.2 of the Corporations Act 2001,

Receipts

Receipts issued for gifts must state:

(a)  the name of the Trust and the Trust Fund;

(b)  the Australian Business Number applicable to the Trust; and
(c)  the fact that the receipt is for a gift.

10

Advisory Committees

()  The Trustee may establish Advisory Committees and appoint and remove,
or make provision for the appointment and removal of, members of
Advisory Commitiees,




(b)

(©)

(d)
(e)

Each Advisory Commitiee may consist of a single individual or a number
of individuals with appropriate knowledge and expertise.

Where an Advisory Committee is established in relation to visual artwork
collections and/or individual artworks vested in the Trustee as trustee of
the Trust, not less than three individuals shall form that Advisory
Committee, at least two of whom shall be knowledgeable and experienced
in the area of visual arts.

The functions of each Advisory Commiitee will be decided by the Trustee.
The Trustee may specify:

(1)  the manner in which proceedings of each Advisory Committee are
10 be conducted;

(2)  the matters which the Advisory Committee must have regard to in
catrying oat its functions; and

{3) any other matters concerning the Advisory Commiltee or its
funclions that the Trustee decides.

11 Patrons

The Trustee may appoint any person or entity as a patron of the Trust,

12 Trustee’s remuneration and expenses

(a)

(b)

The Trustee may apply the income (but not the capital) of the Trust Fund
to pay fair and reasonable remuneration for the services of the Trustee in
administering the trust at a rate not exceeding 1.056% annually (GST
inclusive) of the gross value of the Trust Fund.

The Trustee may apply the income or capitai of the Trust Fund to
reimburse the Trustee for reasonable expenses incurred as a trustee of the
Trust.

13 General

13.1 Trustee's discretions and powers

13.2

Except where there is an express conirary provision in this Deed of Variation,
every discretion given to the Trusiee is absolute and every power given (o it is
exercisable at its absolute discretion.

Delegation of powers

The Trustee may by power of attorney or otherwise delegate to any person any of
the discretions or powers given to it under this Deed of Variation. The exercise of
any of the discretions or powers of this Deed of Variation by an attormey or
delegate is valid and effectual and binds all persons interested under this Deed of
Variation.
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13.3 Trustee’'s decisions
The Trustee may decide:
(a)  whether any money is to be considered as capital or income;

(b)  whether any expense, outgoing or other payment ought to be paid out of
capiial or income,




